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 1.  TIME:  9:00   CASE#: MSC16-01717 
CASE NAME: JOHNSON VS. COUNTY OF CONTRA COSTA 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The minor’s compromise is approved. The court will sign the order provided. 

  

 2.  TIME:  9:00   CASE#: MSC16-01717 
CASE NAME: JOHNSON VS. COUNTY OF CONTRA COSTA 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The minor’s compromise is approved. The court will sign the order provided. 

  

 3.  TIME:  9:00   CASE#: MSC17-00077 
CASE NAME: BEACH VS. GLOVER 
HEARING ON MOTION TO BIFURCATE TRIAL 
FILED BY CONTRA COSTA COUNTY 
* TENTATIVE RULING: * 
 
The County’s motion to bifurcate trial is denied. 

The County brings the motion on various grounds. It seeks to bifurcate its affirmative defense of 

design immunity pursuant to CCP 597, 598 and 1048(b). In doing so, it foresees an initial phase 

of trial on this defense. Barring a win for the County, the court would conduct a second phase of 

trial on liability with both Glover and the County. Again, barring a complete defense win, the 

County envisions a final trial on damages. Or, the County suggests the court impanel two 

different juries, the first jury trying the design immunity defense and then liability, and the second 

jury being sworn to hear the damages trial only if needed.  

The County maintains that both trifurcation and straight bifurcation with two different juries would 

result in judicial economy. It also maintains that either scenario would promote fairness to the 

County because it would insulate the County from undue sympathy for the plaintiff. The court 

disagrees on both points. 

The parties agree that the design immunity phase of the trial will last at minimum 3-5 days. Even 

if the County prevails on the defense, the court will still have to conduct a 5-7 day liability phase 

of the trial with both Glover and the County. This is because plaintiff will still have the 

opportunity to prove the “trap” exception to the defense (GC 830.8) as well as attempt to 

establish that conditions materially changed after design approval. These two lines of evidence 

will require at least some duplication in witnesses from the design immunity portion of the trial. 

Of course, recalling witnesses is not efficient nor is instructing the jury multiple times and 
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presenting multiple opening statements and closing arguments and providing for multiple 

deliberations. It goes without saying that the possibility of impaneling two different juries is the 

antithesis of judicial economy. Trifurcation and bifurcation have the potential of dramatically 

increasing the length and complexity of the trial. 

Nor is the Court persuaded that either trifurcation or bifurcation would insulate the County from 

potential prejudice due to sympathy for the plaintiff.  The defense will have to confront the 

sympathy issue at the outset before evidence is presented. In a bifurcated trial, voir dire must be 

conducted at the beginning of trial with respect to all potential phases. See Bly-Magee v. Budget 

Rent-A-Car Corp. (1994) 24 Cal.App.4th 318, 323-324. The jury will also have the opportunity to 

see plaintiff at plaintiff’s counsel table. Accordingly, before any trial begins on design immunity, 

the jury will be well aware that plaintiff allegedly suffered serious injuries in the accident at issue.  

Based on the evidence presented, it does not appear that bifurcating the design immunity 

defense is necessary to avoid prejudice or that it will result in judicial economy.  

  

 4.  TIME:  9:00   CASE#: MSC17-00077 
CASE NAME: BEACH VS. GLOVER 
HEARING ON JOINDER IN MOTION TO BIFURCATE 
FILED BY SHEENA M. GLOVER, JIMMIE L. GLOVER 
* TENTATIVE RULING: * 
 
Unopposed request to joinder in motion to bifurcate is granted. 

  

 5.  TIME:  9:00   CASE#: MSC17-00077 
CASE NAME: BEACH VS. GLOVER 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY CONTRA COSTA COUNTY 
* TENTATIVE RULING: * 
 
 Contra Costa County’s Motion for Summary Judgment is denied.  Triable issues of fact 
exist, including whether:  
 

1. one or more factors at the intersection, including but not limited to the location of the 
bus stop in relation to the crosswalk, constituted a dangerous condition (Disputed 
Material Fact (“DMF”) Nos. 10, 12, 13, 16, 27, 39, 41, 86, 88, 89, 90, 91, 92, 94, 95, 
97; Plaintiff’s Additional Fact (“PAF”) Nos. 101, 106, 107, 108, 109, 110, 111, 116, 
117, 121, 122, 123, 124, 126, 127, 128, 129, 130, 132, 159);  

 
2. the County created the dangerous condition or had actual or constructive notice of it 

(DMF Nos. 29, 32, 37, 46, 47, 49, 51, 58, 59, 91, 96; PAF No. 101, 113, 121, 131, 
132, 136, 137); and,  

 
3. the County approved all pertinent design features before construction; (DMF 58, 59, 
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61, 67, 68, 69, 71, 87, 88, 90, 92, 93, 96, 114, 115, 118, 119, 120, 140-155, 157, 
158, 161-165). 

 
Many of the pertinent facts were discussed in the court’s November 6, 2019 ruling 

denying plaintiff’s motion for summary adjudication of the design immunity defense.  The court 
will not restate them here.  

 
1. Dangerous Condition. 

 
“[A] public entity is liable for injury caused by a dangerous condition of its property if the 

plaintiff establishes that the property was in a dangerous condition at the time of the injury, that 
the injury was proximately caused by the dangerous condition, that the dangerous condition 
created a reasonably foreseeable risk of the kind of injury which was incurred” and that the 
entity had notice of the condition as specified in Government Code section 835.    (Gov’t C. § 
835.) 

 
“Dangerous condition” is defined as “a condition of property that creates a substantial (as 

distinguished from a minor, trivial or insignificant) risk of injury when such property or adjacent 
property is used with due care in a manner in which it is reasonably foreseeable that it will be 
used.”  (Gov’t C. § 830.)   
 

Whether a condition of public property constitutes a “dangerous condition” is ordinarily a 
question of fact.  However, if reasonable minds can come to only one conclusion, that issue may 
be decided as a matter of law.  (Davis v. City of Pasadena (1996) 42 Cal.App.4th 701, 705.)   

 
The County argues that the crosswalk and bus stop do not constitute a dangerous 

condition because they do not create a substantial risk of injury when they are used with due 
care.  The County submits the following supporting evidence.  It and other public entities keep 
thorough records of prior complaints and accidents.  It could find no record of prior complaints 
about this intersection and only one record of a prior pedestrian/automobile accident.  That 
accident occurred in 2006 and was in the lane of Willow Pass traveling in the other direction, 
eastbound rather than westbound, where a stopped bus heading westbound would create no 
visual obstruction.  Between 2001 and 2015, 36,560,172 westbound vehicles passed through 
the intersection along with 210,829 westbound buses, and there is no evidence of any prior, 
similar accident where a pedestrian crossing the crosswalk from north to south was injured by a 
car traveling West on Willow Pass Road.   

 
In part, plaintiff’s evidence that the crosswalk and the location of the bus stop do 

constitute a dangerous condition consists of an expert’s opinion that they do.  But the mere 
existence of an expert opinion to this effect is insufficient to create a triable issue concerning 
dangerous condition.  (Davis v. City of Pasadena (1996) 42 Cal.App.4th 701, 705; Antenor v. 
City of L.A. (1985) 174 Cal.App.3d 477, 484). 

 
However, plaintiff also has other evidence.  She has presented evidence that the County 

itself considered moving the crosswalk in 2010 for pedestrian crossing safety, failing to do so 
only because of a lack of follow-up.  (DF 39; PAF 101; Pltf’s Ex. 8, de la O Depo. at 85:5-86:9.)  
The County’s argument about the significance of this evidence illustrates a triable issue 
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concerning it rather than refutes the existence of such an issue.  (See Reply Brief at 5:14-20.)   
 

Plaintiff also presents evidence of many studies opining that it is generally safer to locate 
bus stops after rather than before intersections or crosswalks. 

 
These two pieces of evidence are sufficient to raise a triable issue of fact regarding the 

existence of a dangerous condition.   
 
 That plaintiff has no evidence of prior similar accidents is not determinative.   (See Lane 

v. City of Sacramento (2010) 183 Cal.App.4th 1337, 1345-1346.)  Further, triable issues exist 
regarding the reliability of the County’s lack of prior accident evidence.  As plaintiff notes, the 
statistics that the County cites do not include how many pedestrians traverse the crosswalk from 
north to south when a bus is at the bus stop.  Without that information it is impossible to know 
just how rare this accident was.  Also, a reasonable trier of fact could question whether the 
County really has statistics as good as it says it does when it has no record of when the bus 
stop and crosswalk were first installed or any encroachment permit, when an encroachment 
permit was supposedly required before the bus stop could be placed on County property. 

 
Based on the evidence, the court cannot say the only conclusion that reasonable minds 

can reach is that the crosswalk and near-side bus stop when a bus was present was not a 
dangerous condition.  Further, focusing on the requirement that the condition must present a 
substantial risk of injury when the property was used with due car, the court cannot say that no 
reasonable person would step beyond the profile of the bus without knowing for sure the 
location and speed of any vehicles approaching from the east.  That is a question of fact for the 
jury.  The most careful person might never do more than crane her neck ahead to check for 
oncoming traffic.  Another person might take a step or two, which might be enough to cause 
injury.  The jury might conclude a reasonable person would have to commit herself enough to 
crossing the crosswalk to be injured without being able to know for certain whether it was safe to 
cross.  (See Feingold v. County of Los Angeles (1967) 254 Cal.App.2d 622, 625-626.)  Also a 
person might be in the crosswalk in front of the bus and see eastbound traffic come to a stop for 
her.  She might then assume that westbound traffic could see her, or the opposing traffic that 
had stopped, and stop as well.   
 

Further, a condition can become dangerous if it intensifies or increases a risk of harm 
from a third party.  (Cole v. Town of Los Gatos (2012) 205 Cal.App.4th 749, 774.) 
Here the jury could find that the near-side placement of the bus stop and the inability of a 
westbound driver to see either a person entering the crosswalk from the north or warning signs 
on that side of the street when a bus was present increased the risk of a pedestrian being struck 
by a westbound driver who was driving negligently in some respect. 
 
 That Glover testified she could not recall seeing plaintiff before the accident without ever 
affirmatively testifying that she did not see plaintiff for reasons unrelated to the position of the 
bus, and that plaintiff is unable to testify about what she saw due to the injuries she suffered, 
does not establish as a matter of law that a visual obstruction played no role in this accident.  
(See Reply Brief at 10:2-13; Glover Depo. at 37:18-38:6.)  These are just facts to be argued to 
the jury when requesting a defense verdict. 
 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   11/20/19 

 
 

- 5 - 

2. Creation, or notice, of the dangerous condition. 
 
In a dangerous condition case, the plaintiff must prove that either:  “(a) A negligent or 

wrongful act or omission of an employee of the public entity within the scope of his employment 
created the dangerous condition; or (b) The public entity had actual or constructive notice of the 
dangerous condition under Section 835.2 a sufficient time prior to the injury to have taken 
measures to protect against the dangerous condition.”  (Gov’t C. § 835.) 

 
The County has not shown that plaintiff can prove neither (a) nor (b).  Rather, plaintiff 

has raised a triable issue whether the County created the dangerous condition by establishing 
the configuration of the crosswalk and the bus stop when it did the 1985 Widening Project and 
the 1992 Improvements Project. Further, plaintiff has raised a triable issue concerning notice by 
submitting proof that the County proposed moving the crosswalk in 2010 for crossing safety.  
(See DMF 47.)   

 
3. Design immunity. 

 
The County has not established design immunity as a matter of law for the same reason 

that plaintiff did not establish lack of this defense as a matter of law:  the admissibility and 
significance of the documents on which the pre-approval element of the defense rests will 
probably not be determined until the trier of fact makes findings of fact on certain foundational 
issues.  In any event, those issues cannot be determined on the evidence before the court now.  

 
4. Conclusion. 

 
For all these reasons, defendant’s motion is denied. 
 
Rulings on Evidentiary Objections 
 
In view of the ruling stated above, the court does not deem most of plaintiff’s objections 

to the County’s evidence to be material to its disposition of the motion.  (CCP § 437c (q).)  
 
Objection Nos. 5, 17, 19 are sustained to this extent:  triable issues of fact exist as to the 

admissibility and significance of the County’s proffered evidence that it conducted sight line 
analysis.  The unconditional admissibility of that evidence for all purposes appears to depend on 
the trier of fact’s finding on various foundational issues.  See the ruling to plaintiff’s Objection 
No. 1, filed 10/11/19, in connection with plaintiff’s motion for summary adjudication. 

 
County’s Objections filed 11/15/19 
 
Some of the following objections go more to weight than admissibility 
 
1 – The court construes this as an objection to Exhibit 24 to the Kersevan deposition and 

the deposition testimony given concerning that exhibit, since the court does not rule on 
“evidentiary” objections to a Separate Statement (the Separate Statement not being evidence).  
So construed, overruled.  Multiple witnesses testified about Exhibit 24 without objection that the 
photograph could not be trusted.  This objection is one that might have been cured if promptly 
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raised.  (See CCP 2025.460 (b).)  Nor did the witnesses equivocate in their answers.  For 
summary judgment purposes, their failure to express any reservations about the photograph 
serves as implicit authentication, when the evidence is construed liberally in favor of the party 
opposing the motion.  The County is free to renew its objection in a motion in limine or when the 
exhibit is offered at trial.  

2 – Overruled.  See No. 1. 
3 – Overruled as to the studies, in part because too general.  See People v. Harris 

(1978) 85 Cal.App.3d 954, 957.  Overruled as to the bus stop policies because, under 
defendant’s theory of the case for design immunity purposes, the bus stop was recreated during 
each improvement project.  Thus, the relevance of the policies is not limited to the pre-1984 
date of original construction but also judged by the dates of the subsequent improvement 
projects.   

4 – Overruled.  This statement must be allowed at this point because it is not yet known 
whether Kersevan’s statement to the contrary will be admissible at trial and remove the 
foundation for it. 

5 – Overruled.  See No. 4. 
6 – Overruled.  See People v. Harris (1978) 85 Cal.App.3d 954, 957.  
7 – Overruled.  See No. 3 and 4.  
8 – Overruled as to ¶ 53 (a); sustained as to ¶ 53 (d).  Sustained as to ¶ 53 (c). 
9 – Overruled. 
10 – Overruled. 
11 – Overruled. 
12 – Overruled.  See No. 4. 
13 – Overruled. 
14 – Overruled.  See No. 4.  
15 – Sustained. 
16 – Overruled. 
17 – Overruled.  If there is any problem with the admissibility of this opinion it is because 

the witness states “the multiple threat collision was created” rather than simply that “the multiple 
threat was created.”  Whether this opinion is admissible or not, a reasonable trier of fact could 
find that the location of the bus stop was a substantial factor in causing the accident.   

18 – Overruled. 
19 – Overruled. 
20 – Overruled. 
21, 22 – Not material to the disposition of this motion.  See CCP § 437c.  
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 6.  TIME:  9:00   CASE#: MSC17-02191 
CASE NAME: BERMAN VS. KACKLEY 
HEARING ON MOTION TO EXPUNGE LIS PENDENS 
FILED BY DAVID F. FREEBERG, VICKI S. FREEBERG 
* TENTATIVE RULING: * 
 
Dropped from calendar at request of moving party.  

  

 7.  TIME:  9:00   CASE#: MSC18-00276 
CASE NAME: CHRISTOPHER McMULLEN  VS.  BRYAN HODGE 
HEARING ON MOTION FOR ORDER TO COMPELLING RESPONSE TO DISCOVERY 
FILED BY CHRISTOPHER, DEREK MCMULLEN 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for an order compelling discovery responses and for sanctions is denied. 
 
Defendant’s current counsel got involved in late July after the discovery had been served on the 
defendant in pro per. Defense counsel secured two extensions to respond to the discovery, with 
the last date being Friday, September 27, 2019. After not received the responses and without 
further discussion, plaintiff prepared and served her motion to compel on Thursday, October 3, 
2019. Plaintiff served the motion via email despite failing to obtain permission to do so pursuant 
to CRC 2.251(a) and despite not knowing the date of the hearing. Plaintiff filed the motion on 
October 4, 2019. Plaintiff never properly reserved the notice of the motion with the hearing date.  
 
Defendant served responses to the interrogatories (both form and special) and requests for 
admissions on October 3, 2019. Defendant served responses to the document requests on 
October 15, 2019.  
 
Plaintiff acknowledges that he can no longer seek to compel admissions to RFAs which have 
now been answered but has otherwise declined to take the motion off calendar. Plaintiff now 
argues that some of the responses are inadequate and still seeks sanctions. 
 
The court prefers when parties work together over discovery. Here, plaintiff pursues sanctions 
on the technical ground that his motion was filed before the defense discovery was provided. 
But, technically, the defense served responses before ever being properly served with a motion. 
Accordingly, the motion is denied and counsel are admonished to use discovery solely for the 
purpose of uncovering admissible evidence. To the extent plaintiff has remaining concerns with 
defendant’s responses, the parties should meet and confer in good faith. Failing that, plaintiff 
should utilize the discovery facilitator process.  
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 8.  TIME:  9:00   CASE#: MSC18-02341 
CASE NAME: CONRAD GARCIA  VS.  HAYAT ISMAIL 
HEARING ON MOTION TO STRIKE DOE AMENDMENT TO PLAINTIFF'S COMPLAINT 
FILED BY MOHAMED MUBARAK 
* TENTATIVE RULING: * 
 
Defendant’s motion to strike portions of the amendment filed on August 13, 2019, is granted 
based on plaintiff’s failure to seek leave of Court.  Additionally, on its own motion, the Court 
strikes the amendment in its entirety.  This is without prejudice to any properly noticed motion 
for leave to amend, and associated evidentiary showing by plaintiff. 

Code of Civil Procedure section 436, addressing motions to strike, permits the Court to strike 
out all or any part of any pleading not drawn or filed in conformity with the laws of this state, a 
court rule, or an order of the court.  The grounds for a motion to strike shall appear on the face 
of the challenged pleading or from any matter of which the court is required to take judicial 
notice.  (Code Civ. Proc. § 437(a).)   

Code of Civil Procedure section 472, subdivision (a) provides the circumstances under which 
amendment of a pleading is allowed as a matter of course, without leave of court (generally, 
only before responsive pleadings are filed).  In cases other than as described in CCP § 472, 
amendment of any pleading requires a court order.  (See Code Civ. Proc. § 473.)   

Plaintiff filed the August 13, 2019 amendment without leave of Court.  The amendment is 
therefore improper.  As to the written communications between the parties, the Court does not 
consider extrinsic evidence introduced by the parties on a motion to strike.   

Request for Judicial Notice 

Defendant’s unopposed request for judicial notice requests that the Court take notice of the 
complaint in this action, the Doe amendment, and defendant Hayat Ismail’s answer to the 
complaint filed in January 2019.  The request is granted. 

 

  

 9.  TIME:  9:00   CASE#: MSC18-02341 
CASE NAME: CONRAD GARCIA  VS.  HAYAT ISMAIL 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY MOHAMED MUBARAK 
* TENTATIVE RULING: * 
 
The demurrer is moot. See line 8. 
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10.  TIME:  9:00   CASE#: MSC18-02601 
CASE NAME: HENSON VS SOSINE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY ANDREA SOSINE 
* TENTATIVE RULING: * 
 

Defendant’s demurrer to the Second Cause of Action of plaintiffs’ First Amended 
Complaint (“FAC”) is sustained, without leave to amend.  (CCP § 430.10 (e).)  

 
This is a labor and family dispute.  Defendant, Andrea Sosine, the niece-employee, 

claims that her employer committed various violations of employment laws, including failing to 
reimburse her for employer-required business expenses.  Plaintiff, Paula Henson, the aunt-
employer, claims that Sosine charged personal expenses to an employer credit card.   

 
Sosine now demurs to the Second Cause of Action of Henson’s FAC, which alleges a 

cause of action for treble damages under Penal Code section 496 (c). 
 
In pertinent part, Penal Code section 496 provides as follows: 
 
(a)  Every person who buys or receives any property that has been stolen or that has 

been obtained in any manner constituting theft or extortion, knowing the property to 
be so stolen or obtained . . . shall be punished by imprisonment in a county jail for 
not more than one year, or imprisonment pursuant to subdivision (h) of Section 1170. 
. . . 
 

(c)  Any person who has been injured by a violation of subdivision (a) . . .  may bring an 
action for three times the amount of actual damages, if any, sustained by the plaintiff, 
costs of suit, and reasonable attorney’s fees.  (Emphasis added.) 

 
Sosine argues that plaintiff’s claim for treble damages under section 496 is barred by the 

statute of limitations and fails to state a cause of action.  The court concludes that Sosine is 
correct regarding the statute of limitations.  Thus, the court need not address Sosine’s second 
argument.   

 
The FAC reveals that the last possible improper credit card charge occurred on July 18, 

2016.  Plaintiffs filed this suit on December 31, 2018.  Therefore, the timeliness of this suit 
depends upon whether the applicable statute of limitations is one year, as defendant contends, 
or three, as plaintiffs do. 

 
Code of Civil Procedure section 340(a) provides a one-year statute of limitations for an 

action “upon a statute for a penalty or forfeiture.” Section 338(a) provides a three-year statute of 
limitations for an action “upon a liability created by statute, other than a penalty or forfeiture.”  
The issue then is whether section 496 is a statute providing for a penalty or forfeiture. 

 
Courts have held that statutes providing for doubling or trebling of damages involve a 

penalty if the damages enhancement is mandatory.   (Menefee v. Ostawari (1991) 228 
Cal.App.3d 239, 243.)  They have held that such statutes do not involve a penalty if the 
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damages enhancement is discretionary.  (See Holland v. Nelson (1970) 5 Cal.App.3d 308, 312-
313; see also People ex rel. Department of Conservation v. Triplett (1996) 48 Cal.App.4th 233, 
252.) 

 
 On its face, section 496 can be read to provide a discretionary damages enhancement 
because it uses the word “may.”  In that regard, it bears some similarity to the statute involved in 
Holland v. Nelson, Civil Code section 1812.62. 
 
 However, in Switzer v. Wood (2019) 35 Cal.App.5th 116, the court of appeal reversed 
the trial court for failing to award treble damages and interest under section 496 after a jury 
found that all elements of a section 496 claim had been proven.  While Switzer did not state that 
section 496 provides for a mandatory damages enhancement for purposes of CCP sections 
338(a) and 340(a), the conclusion is inescapable that it did hold the section 496 enhancement to 
be mandatory anytime the plaintiff proves the three elements of the civil claim. It did not reverse 
the trial court’s decision and order the trial court to decide whether to treble the damages; it 
reversed and told the trial court to treble the damages.  Thus, the court cannot distinguish 
Switzer by concluding it only held that trebling is mandatory for purposes of a damages award 
but not for purposes of the statute of limitations.  Determination of the latter depends upon the 
former; it is not independent of it. 
 
 Because plaintiffs filed this action well more than one year after the last contested 
transaction and because plaintiff does not appear to have any way to amend to overcome the 
statute of limitations problem, the court sustains the demurrer to the Second Cause of Action of 
the FAC without leave to amend. 
 

  

11.  TIME:  9:00   CASE#: MSC18-02601 
CASE NAME: HENSON VS. SOSINE 
HEARING ON MOTION TO STRIKE PORTIONS OF 1st Amended COMPLAINT 
FILED BY ANDREA SOSINE 
* TENTATIVE RULING: * 
 
 The court rules as follows on defendant’s Motion to Strike: 
 

1. Moot, in light of the ruling on the accompanying demurrer. 
2. Granted without leave to amend because the court has sustained the demurrer to the 

Second Cause of Action without leave to amend and no other basis has been offered 
for the Prayer to contain a request for treble damages and attorney’s fees.   
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12.  TIME:  9:00   CASE#: MSC19-00347 
CASE NAME: RILEY  VS.  NEMIROFSKY 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY FRANK NEMIROFSKY, et al. 
* TENTATIVE RULING: * 
 
Continued to December 4, 2019 at 9:00 a.m. 

  

13.  TIME:  9:00   CASE#: MSC19-00547 
CASE NAME: PATEL VS. NCA CAPITAL 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY AKASH LAL, CHEAP SAC HOMES, LLC 
* TENTATIVE RULING: * 
 

Akash Lal and Cheap SAC Homes, LLC’s demurrer to the FAC is sustained with leave 

to amend. Plaintiffs may file and serve a second amended complaint by November 6, 2019.  

Lal and Cheap Homes demur to causes of action for breach of contract, fraud, negligent 

misrepresentation, breach of third party beneficiary contract and alter ego. Defendants argue 

that each claim fails to state a cause of action and is uncertain. 

Agency 

Much of Plaintiffs’ arguments in support of their complaint rely on allegations that 

defendants Augustine and NCA were the agents of Lal and Cheap Homes. Paragraph 11 states 

that “Plaintiffs are informed and believe and thereon allege that at all times mentioned herein, 

Defendants, and each of them, were the agents, servants or employees of their Co-Defendants 

and at all times mentioned herein were acting in the course and scope of such agency, service[,] 

or employment.” (FAC ¶11.)  

Plaintiffs cites to Brown v. USA Taekwondo (2019) 40 Cal.App.5th 1077 for the 

proposition that “[a]n allegation of agency constitutes an averment of ultimate fact, which we 

accept as true on a demurrer. [Citations.]” (Id. at 1106.) However, that paragraph goes on to 

explain that “[b]ut where factual allegations are based on information and belief, the plaintiff 

must allege ‘information that “lead[s] [the plaintiff] to believe that the allegations are true.” ’ 

[Citation.]” (Ibid.) Here, paragraph 11 does not include the facts that lead Plaintiffs to believe 

each defendant is an agent of the other defendants. 

However, elsewhere in the FAC there are sufficient facts to support the agency 

allegations as they relate to Augustine, NCA, Cheap Homes and Lal. Plaintiffs allege that 

“Augustine, NCA, SAC [Cheap Homes] and Lal were collectively the owners of the Patel Parcel, 

and acted collectively as agents of each other with the full knowledge and consent of each 
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other.” (FAC ¶23.) Plaintiffs also allege that when they were initially interested in buying their 

home they communicated with Augustine, who represented that she owned the property. (FAC 

¶21.) The sales contract was prepared by Augustine and NCA, but listed Lal and Cheap Homes 

as the seller. (FAC ¶22.) These facts provide a sufficient basis for Plaintiffs to allege their belief 

that Augustine and NCA were acting as agents of Lal and Cheap Homes. Therefore, the agency 

allegations have been sufficiently alleged.  

Alter Ego (cause of action eleven) 

Plaintiffs allege that Lal is the alter ego of Cheap Homes. (FAC ¶¶81-84.) Plaintiffs have 

brought a “cause of action” for alter ego liability, however, “[a] claim against a defendant, based 

on the alter ego theory, is not itself a claim for substantive relief…. [Citations.]” (Hennessey's 

Tavern, Inc. v. American Air Filter Co. (1988) 204 Cal.App.3d 1351, 1359.) Still, the alter ego 

allegations are necessary for Plaintiffs’ claims against Lal. Therefore, the Court will address the 

alter ego allegations even though they are not technically a cause of action.   

When alleging an alter ego theory, a plaintiff need allege only ultimate, rather than 

evidentiary, facts to support an alter ego theory. (Rutherford Holdings, LLC v. Plaza Del Rey 

(2014) 223 Cal.App.4th 221, 236.) These facts include domination and control, a unity of 

interest, use of the corporate alter ego as a mere shell and conduit, inadequate capitalization, 

failure to abide by the formalities of corporate existence, use by the shareholder of the corporate 

assets as his or her own, and the recognition that the separate existence of the corporation 

would promote injustice. (Id. at 235.)  

Here, Plaintiffs have alleged that Lal owns 100% of Cheap Homes. (FAC 83.) Plaintiffs 

allege that Cheap Homes is a sham without capital, assets, stock or stockholders. (FAC 

¶84(A).) Plaintiffs allege that Cheap Homes is inadequately capitalized. (FAC ¶84(A).) Plaintiffs 

allege that the owners used the assets of Cheap Homes for their personal uses. (FAC ¶84(B).) 

Plaintiffs allege that the owners of Cheap Homes exercised complete control and dominance 

over the business. (FAC ¶84(C).) Plaintiffs also allege that owners of Cheap Homes made loans 

to Cheap Homes and guaranteed certain of its obligations so that Cheap Homes could operate 

without adequate financing or capital. (FAC ¶84 (E).) However, all these allegations are made 

on information and belief without an explanation for why Plaintiffs hold such beliefs. 

Therefore, Plaintiffs have not alleged an alter ego theory sufficient to hold Lal liable for 

the acts of Cheap Homes. Plaintiffs may include additional allegations when amending their 

complaint.  

Breach of Contract (cause of action one) 

Plaintiffs have alleged that they had a written agreement for the purchase of their 

property with Lal and Cheap Homes. (FAC ¶19 and ex. J.) Plaintiffs also allege that prior to the 

sale, Augustine represented that she owned the property and that Augustine’s company, NCA, 

had made a number of improvements to the property. (FAC ¶21.) Plaintiffs allege that Augustine 
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made representations about these improvements, however, the improvements were not done in 

a good and workmanlike manner or compliant with applicable codes. (FAC¶ 28.) Augustine also 

represented that a fence depicted the easement line, however, before the close of escrow 

changes were made to the easement area which reduced it from 16 to 10 feet. (FAC ¶¶21, 26.)  

Defendants argue that the breach of contract claim fails because while the FAC provides 

a copy of the purchase agreement, that agreement does not reference any of the property 

improvements described by Augustine. Defendants also argue that it is not clear whether the 

contract that was breached was written, oral or implied by conduct. These arguments are well 

taken. Plaintiffs have alleged a written contract between themselves and Lal and Cheap Homes, 

but have not explained which clauses of the written contract were breached. The breaches 

alleged in the complaint relate to Augustine’s statements, however, it is not clear if Plaintiffs are 

alleging that Augustine’s statements are part of the written purchase agreement or a separate 

agreement.  

Therefore, the demurrer is sustained with leave to amend.  

Fraud and Negligent Misrepresentation (causes of action two and three) 

For the fraud and misrepresentation claims, Plaintiffs allege misrepresentations were 

made by Augustine. (FAC ¶31.) As explained above, Plaintiffs have provided sufficient 

allegations to show that Augustine was acting as Lal and Cheap Homes’ agent when he made 

his statements. However, Plaintiffs have not alleged how and where Augustine made his 

statements. (Hall v. Department of Adoptions (1975) 47 Cal.App.3d 898, 904 [“When the serious 

accusation of fraud is made, it should state specific facts of how and where it occurred.”].)  

Plaintiffs also allege that misrepresentations were made through the failure to provide a 

Real Estate Transfer Disclosure Statement. (FAC ¶31.) Plaintiffs have not alleged all necessary 

facts to show fraud by failure to provide a Real Estate Transfer Disclosure Statement. Were Lal 

and Cheap Homes obligated to produce a Disclosure Statement? Were the alleged defects of 

the type that would have been included in a Disclosure Statement? Without some additional 

facts, the Court cannot find that the failure to Real Estate Transfer Disclosure Statement 

constitutes fraud.  

The demurrers to the fraud and negligent misrepresentation claims are sustained with 

leave to amend.  

Breach of Third Party Beneficiary Contract (cause of action four) 

“‘Civil Code section 1559 provides: “A contract, made expressly for the benefit of a third 

person, may be enforced by him [or her] at any time before the parties thereto rescind it.” 

Because third party beneficiary status is a matter of contract interpretation, a person seeking to 

enforce a contract as a third party beneficiary “‘must plead a contract which was made expressly 

for his [or her] benefit and one in which it clearly appears that he [or she] was a beneficiary.’ ” 
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[Citation.]’ [Citation.]”  (The H.N. & Frances C. Berger Foundation v. Perez (2013) 218 

Cal.App.4th 37, 43.)  

Plaintiffs allege that Vital (a prior owner of the neighboring property) agreed with the 

remaining defendants (which necessarily includes Lal and Cheap Homes) to record a lot line 

adjustment between Plaintiffs’ property and the neighboring property so that the lot line would 

be coextensive with the fence line that separated the two properties. (FAC ¶41.) Plaintiffs allege 

on information and belief that the agreement was made for the express purpose of benefiting 

Plaintiffs, but that the defendants breached the agreement by failing to resolve the property line 

issues before escrow closed on Plaintiffs’ property. (FAC ¶¶42, 43.) The neighboring property 

was sold a month after Plaintiffs’ signed their purchase agreement, which suggests that the lot 

line adjustment agreement was made with the intention of benefiting Plaintiffs. (See, FAC ¶¶16, 

19, 21, 41.)  

Plaintiffs have alleged sufficient facts to show that there was a contract related to a lot 

line adjustment that was made to benefit Plaintiffs. However, a claim for breach of contract by a 

third party beneficiary still requires a valid contract and Plaintiffs have not alleged if this contract 

was oral or written. The Court sees no reason why the normal rules for alleging a contact would 

not apply here and therefore, the demurrer is sustained with leave to amend.  

 

  

14.  TIME:  9:00   CASE#: MSC19-01101 
CASE NAME: MECHANICS BANK VS. ORION PACIFIC 
HEARING ON MOTION TO SUSPEND OR DISCHARGE RECEIVER 
FILED BY MECHANICS BANK 
* TENTATIVE RULING: * 
 
 Plaintiff’s motion to suspend or discharge the receiver is granted.  The receiver is 
directed to suspend his attempt to collect the receivables of defendant Orion Pacific Traders, 
Inc., pending further court order.  This is preferable to discharging the receiver, because as 
plaintiff acknowledges, the receiver may be called upon to sell certain real property owned by 
defendant 1224 Lincoln Avenue LLC. 
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15.  TIME:  9:00   CASE#: MSC19-01101 
CASE NAME: MECHANICS BANK VS. ORION PACIFIC 
HEARING ON MOTION TO INTERVENE 
FILED BY SUNKIST GROWERS, INC. 
* TENTATIVE RULING: * 
 
 The motion for leave to intervene, brought by prospective intervenor Sunkist Growers, 
Inc., is granted.  Sunkist shall promptly file and serve the revised Complaint In Intervention 
submitted to the Court on November 15, 2019.  The Court notes that Sunkist has withdrawn its 
request for permission to sue the receiver. 

 

  

16.  TIME:  9:00   CASE#: MSC19-01666 
CASE NAME: TILES WAREHOUSE VS. GARG INVESTMENTS 
HEARING ON OSC RE: WHY RESTRAINING ORDER SHOULD NOT BE ISSUED 
* TENTATIVE RULING: * 
 
The motion is continued to December 11, 2019 at 9:00 a.m. 

  

17.  TIME:  9:00   CASE#: MSC19-02001 
CASE NAME: NICOLES VS. SINGH 
HEARING ON MOTION FOR PRE-JUDGMENT ATTACHMENT  ( CCP 483.010 ) 
FILED BY ROBERT L. NICOLES 
* TENTATIVE RULING: * 
 

Off calendar. Case is stayed due to a bankruptcy filing. A hearing on the status of the 

bankruptcy is scheduled for February 20, 2020 at 8:30 a.m. in Department 21. If stay is lifted  

prior to this hearing, either side may appear ex parte to reset this motion.   

 

  

18.  TIME:  9:00   CASE#: MSN16-0201 
CASE NAME: THOMPSON VS. CITY OF WALNUT CREEK 
HEARING ON MOTION FOR WRIT OF MANDATE 
FILED BY LEANNE THOMPSON, MARGARET MARY THOMPSON 
* TENTATIVE RULING: * 
 
Continued by the Court to November 27, 2019 at 9:00 a.m. in Department 21.  
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19.  TIME:  9:00   CASE#: MSN19-1995 
CASE NAME: CLAIM OF JORDAN WONDRUSCH 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The minor’s compromise is approved. The court will sign the order provided. 

                                ADD ON 
20.  TIME:  9:01   CASE#: MSC18-00811 
CASE NAME: THOMAS VS. UNITED PARCEL SERVI 
HEARING ON MOTION TO/FOR QUASH DEFENDANTS SUBPOENAS FILED BY 
SHAYNE THOMAS 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to quash subpoenas is granted to the extent defendant contests following the 
“first look” protocol agreed to by the parties. 
 
The parties participated in hearings with discovery facilitator David Stromberg. Mr. Stromberg 
issued his recommendations in a January 9, 2019 letter.  
 
Plaintiff did not fully agree with the recommendations and sought to challenge some of them via 
motion to compel. In her motion to quash various subpoenas, she primarily challenged the 
recommendations as to cell phone records. To clarify the scope of the medical record 
subpoenas, her motion sought to quash the subpoenas “to the extent they seek records beyond 
what the discovery facilitator has recommended." In opposition, UPS agreed to limit the date 
range of the subpoenas. UPS did not contest the balance of the facilitator’s recommendations 
regarding the medical subpoenas. (See also p. 7 of the Opposition regarding employment 
history records, wherein UPS states it “agreed to a process by which these documents would be 
produced, bate stamped and provided to Plaintiff’s counsel to identify non-responsive 
documents subject to a detailed privilege log.”) In fact, UPS’ opposition frequently criticized 
plaintiff for refusing “to comply with the well-reasoned recommendations of the Discovery 
Facilitator.” Oppo. p.1.  
 
Given the numerous disputes, the court ordered counsel for both parties to appear at the March 
20, 2019 hearing on the motions to compel. The court required the parties to attempt to resolve 
the outstanding issues with court weighing in only when necessary. Ultimately, the court and 
parties agreed to the scope of the order after hearing but it was not finally submitted to the court 
for signature until April 10th and then filed April 24th. The order submitted failed to specifically 
state that the parties agreed to the “first look” proposal referenced in Mr. Stromberg’s 
recommendation as to medical records although the parties had agreed to that in the papers 
and at the hearing. 
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The scope of the subpoenas has already been addressed even though the order is not clear. 
Given the lack of clarity and the fact that new defense counsel is involved, the court declines to 
award sanctions. 

 

 


